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VCSC TIMELINE
History of the Development of Voluntary Sentencing Guidelines in Virginia

Newspaper Article
Gov. Robb Taskforce

1983

Data – Standardized and 
Automated Pre-sentence 
Investigation Report

1985

Statewide –
Voluntary Sentencing 
Guidelines Fully 
Implemented 

Abolition of Parole –
Creation of the 
Sentencing 
Commission 

1991

Pilot: July 1988 in 6 circuits: 
4 (Norfolk)
12 (Chesterfield)
16 (Albemarle) 
19 (Fairfax)
21 (Martinsville)
29 (Tazewell) 

1988

Election –
Truth-in-Sentencing 
and Abolition of Parole 
Were Key Issues

19951993

2019 ?
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• THE DATA SOURCE FOR THIS ANALYSIS WAS THE PRE/POST-SENTENCE INVESTIGATION (PSI) REPORTING
SYSTEM. SINCE 1985, THE STATE’S PROBATION OFFICERS, WHO PREPARE PSIS FOR THE COURT, HAVE BEEN
INSTRUCTED TO RECORD PRIOR RECORD OFFENSES USING THE CURRENT VIRGINIA CRIME CODES (VCCS) 
THAT REFLECT THE STATUTORY PENALTY STRUCTURE IN EFFECT AT THE TIME THE REPORT WAS
PREPARED (VIRGINIA DEPARTMENT OF CORRECTIONS, 1992, P. 4). 

• ANALYZING THE PSI DATA TO DEVELOP THE GUIDELINES, THE CURRENT PENALTY STRUCTURE OF AN OFFENSE

WAS USED AS A PROXY FOR THE SERIOUSNESS OF THE ELEMENTS OF THE OFFENSE. IN THIS WAY, THE
SAME CRIME WAS GIVEN THE SAME WEIGHT ON THE GUIDELINES, NO MATTER WHEN OR WHERE COMMITTED. 

• FOR THE DEVELOPMENT AND ADMINISTRATION OF THE NO-PAROLE/TRUTH-IN-SENTENCING GUIDELINES, THE
COMMISSION ADOPTED THE SAME RULES FOR SCORING PRIOR RECORD AS HAD BEEN DEVELOPED IN 1985. 

BACKGROUND
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NATIONAL CENTER FOR STATE COURTS FINDINGS

1) PREDICTABLE SENTENCING DECISIONS

2) OPPORTUNITIES FOR APPROPRIATE DISCRETION

3) NO MEASURABLE DISPARITIES

4) BENEFIT OF PERIODIC ASSESSMENT

5) BENEFIT OF REGULAR MONITORING

• SOLIDIFY GAINS

• POLICYMAKERS CAN REORIENT FUTURE RESOURCES

Assessing Consistency and Fairness in Sentencing: 
A Comparative Study in Three States, NCSC, 2008

After assessing the consistency and fairness of Virginia’s Sentencing 
Guidelines, the authors concluded that the benefits of Virginia’s 
approach were:
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CHANGES IN PENALTIES
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UNDER THE COMMISSION’S POLICY, THE SAME CRIME IS GIVEN THE 
SAME WEIGHT ON THE GUIDELINES, NO MATTER WHEN OR WHERE 
COMMITTED. THE PENALTY IS A PROXY FOR SERIOUSNESS. 

• HABITUAL OFFENDER – NO ENDANGERMENT (FELONY) 
― 1993 REDUCED TO MISDEMEANOR, 90 DAYS & THEN INCREASED TO 12 MONTHS IN 2000

• GRAND LARCENY $200 - $499 FELONY

― 2018 REDUCED TO MISDEMEANOR, 12 MONTHS

• SIMPLE ASSAULT AGAINST LAW ENFORCEMENT ( MISDEMEANOR )
― 1997 INCREASED TO FELONY ( EXPANDED MULTIPLE TIMES )

• SECOND DEGREE MURDER ( FELONY - 20 YEAR MAXIMUM – CATEGORY II  ENHANCEMENT)
― 1993 INCREASED PENALTY ( FELONY - 40 YEAR MAXIMUM – CATEGORY I  ENHANCEMENT)

• POSSESSION CHILD PORN MISDEMEANOR

― 2003 INCREASED TO FELONY ( 5 MAXIMUM – CATEGORY II ENHANCEMENT – FIRST OFFENSE )
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ONE OF THE PURPOSES OF SENTENCING GUIDELINES, DATING BACK TO 
1985, HAS BEEN TO REDUCE UNWARRANTED SENTENCING DISPARITY.

WITH THIS GOAL IN MIND, THE RESEARCH DESIGN ESTABLISHED:
CONSISTENT DEFINITIONS FOR ELEMENTS OF THE OFFENSE (E.G., VICTIM INJURY) AND 
CREATED STANDARDIZED MEASURES FOR PRIOR RECORD. 

1. ALTERNATIVE MEASURES OF PRIOR RECORD WERE CONSIDERED

• RANKINGS WERE MARKEDLY DIFFERENT THAN STATUTORY PENALTIES

2. COMMISSION DECIDED TO RETAIN STATUTORY MAXIMUMS AS THE PROXY FOR THE SERIOUSNESS
OF OFFENSES.

• MEMBERS DID NOT WANT TO MAKE A POLICY DECISION
(DECIDED THAT WAS THE FUNCTION OF THE GENERAL ASSEMBLY).

• CURRENT VIRGINIA PENALTY STRUCTURE WAS A KNOWN SYSTEM FOR ASSIGNING POINTS
FOR SERIOUSNESS OF OFFENSES.
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PROPOSED ALTERNATIVE
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UNDER THE PROPOSED ALTERNATIVE APPROACH, THE GUIDELINES 
PREPARER WOULD SCORE EACH PRIOR OFFENSE BASED ON THE 
PENALTY IN PLACE AT THE TIME AND IN THE STATE WHERE THE 
OFFENSE WAS COMMITTED.

• EACH OFFENSE WOULD BE SCORED BASED ON THE SERIOUSNESS LEVEL OF THE OFFENSE AS IT
APPEARS ON THE DEFENDANT’S CRIMINAL HISTORY REPORT

• PROPONENTS SUGGESTED THAT THIS APPROACH WOULD BE MORE EFFICIENT AND REDUCE THE
TIME NEEDED TO COMPLETE SENTENCING GUIDELINE FORMS FOR THE COURT

• THIS APPROACH WOULD ADDRESS THE CONCERNS OF COMMONWEALTH’S ATTORNEYS
REGARDING THE SCORING OF PRIOR LARCENY CONVICTIONS FOLLOWING ENACTMENT OF
2018 LEGISLATION AND ANY FUTURE LEGISLATION IN VIRGINIA
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Example 1:
Possess Child Porn

Example 3:
Possess Cocaine
Others:
2nd Degree Murder
Child Neglect

THE PROPOSED ALTERNATIVE APPROACH (WEIGHTING EACH PRIOR 
OFFENSE BASED ON THE PENALTY IN PLACE AT THE TIME AND IN THE STATE 
WHERE THE OFFENSE WAS COMMITTED) MAY IMPACT SENTENCING 
GUIDELINES RECOMMENDATIONS FOR SOME DEFENDANTS

• LOWER

• IF THE DEFENDANT HAS PRIOR CONVICTIONS FOR OFFENSES FOR WHICH THE GENERAL ASSEMBLY
SUBSEQUENTLY INCREASED PENALTIES, THE PROPOSED APPROACH MAY RESULT IN A LOWER
RECOMMENDED SENTENCE

• IF THE DEFENDANT HAS A PRIOR CONVICTION IN ANOTHER STATE AND THAT STATE PUNISHES THE
OFFENSE AT A LOWER LEVEL THAN VIRGINIA, THE PROPOSED APPROACH MAY RESULT IN A LOWER
GUIDELINES RECOMMENDATION

• HIGHER

• IF THE DEFENDANT HAS PRIOR CONVICTIONS FOR OFFENSES FOR WHICH THE GENERAL ASSEMBLY
SUBSEQUENTLY DECREASED PENALTIES, THE PROPOSED APPROACH MAY RESULT IN A HIGHER
RECOMMENDED SENTENCE

• A DEFENDANT WHO HAS A PRIOR CONVICTION IN ANOTHER STATE FOR A CRIME THAT IS
PUNISHED AT A HIGHER LEVEL THAN IN VIRGINIA, THE PROPOSED APPROACH MAY RESULT IN A
HIGHER GUIDELINES RECOMMENDATION

Example 2:
Grand Larceny 

Others:
Handgun without a 
license
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STAKEHOLDERS INPUT
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COMMONWEALTH’S ATTORNEYS

• IN REGARD TO PRIOR LARCENY CONVICTIONS, PROSECUTORS ARE CONCERNED HOW PROOF
IS GOING TO TAKE PLACE; THE STANDARD OF PROOF, THE ADMISSIBILITY OR INADMISSIBILITY OF
HEARSAY, OR THE ABILITY OF THE DEFENDANT TO CONFRONT THAT "EVIDENCE" THAT PROVES
THE ITEM STOLEN WAS $500 OR MORE.

• MOST CRITICALLY, PROSECUTORS DO NOT HAVE THE MANPOWER OR TIME RESOURCES TO
RESEARCH PRIOR CONVICTIONS FOR LARCENIES
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Letter from Roy Evans,
Virginia Association of Commonwealth’s Attorneys, 
August 29, 2018.
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Conference call with Department of Corrections 
administrators, October 18, 2018

PROBATION AND PAROLE
• OFFICERS MUST HAVE ACCESS TO LEGISLATIVE HISTORIES (OLD STATUTES) FOR NOT ONLY

VIRGINIA BUT ALL OTHER STATES (DOC ADMINISTRATORS NOTED THAT MANY DEFENDANTS
FOR WHOM THEY PREPARE SENTENCING GUIDELINES HAVE CONVICTIONS IN OTHER STATES);

• OFFICERS WOULD NEED TO BECOME FAMILIAR WITH THE PENALTY STRUCTURES FOR EVERY
STATE, NOT JUST VIRGINIA.

• ADDITIONAL TIME AND POSITIONS WILL BE NEEDED TO FULLY INVESTIGATE PRIOR RECORD. 
SIMPLY LOOKING AT A CRIMINAL HISTORY “RAP SHEET” WOULD NOT PROVIDE OFFICERS WITH
THE DETAILS NEEDED TO SCORE PRIOR CONVICTIONS BASED ON PENALTIES IN EACH STATE AND
AT THE APPROPRIATE SERIOUSNESS LEVEL AT THE TIME THE OFFENSES WERE COMMITTED

• OFFICERS MAY BE REQUIRED TO TESTIFY IN COURT AS ATTORNEYS QUESTION THE
INTERPRETATION OF OLDER STATUTES AND PENALTY STRUCTURES OF OTHER STATES.

• PROPOSED ALTERNATIVE APPROACH FOR SCORING PRIOR RECORD MAY REQUIRE
PROSECUTORS TO DO THE LEGAL RESEARCH NECESSARY TO COMPLETE GUIDELINES.
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IMPACT ON ALL GUIDELINES PREPARERS

CURRENT: IF FELONY DESIGNATION IS AVAILABLE, P&P 
CAN DETERMINE THAT THE VALUE OF PROPERTY WAS $500 
OR MORE AND SCORE AS A 20 YEAR MAXIMUM
-- MOST STATES HAVE A HIGHER THRESHOLD FOR FELONY  

LARCENY THAN VIRGINIA)
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PROPOSED: EVEN IN CASES WHEN THE FELONY 
THRESHOLD IS $500 OR MORE, P&P WOULD HAVE TO 
DETERMINE THE PENALTY STRUCTURE FOR LARCENY IN 
EACH STATE AT THE TIME OF THE OFFENSE BEFORE THEY 
COULD ASSIGN POINTS FOR THE BEHAVIOR



LEGISLATIVE

• ANY RECOMMENDATION MUST BE PRESENTED TO THE LEGISLATURE IN THE COMMISSION’S
ANNUAL REPORT.

16
Memo:  6 



LEGISLATIVE
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OTHER FACTORS
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OTHER FACTORS
• FOR EACH PRIOR RECORD OFFENSE, PREPARERS MUST KNOW IF IT SHOULD BE SCORED AS A

FELONY OR MISDEMEANOR.

• THEY MUST KNOW THE MAXIMUM PENALTY APPLICABLE TO THE OFFENSE.

• PRIOR CONVICTIONS/ADJUDICATIONS IS A FACTOR THAT APPEARS ON NEARLY EVERY
WORKSHEET (EXAMPLE: WORKSHEET C)
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CRIMINAL HISTORIES ARE NOT ALWAYS CLEAR

• WASHINGTON DC
• PENALTY FOR THEFT I ?

• PENALTY FOR UNIFORM
CONTROLLED SUBSTANCE ACT?

• POSSESSION OF COCAINE –
SCORE AS MISDEMEANOR
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CRIMINAL HISTORIES ARE NOT ALWAYS CLEAR

• KENTUCKY

• PENALTY FOR BURGLARY 2ND

FORCED? (10 YEAR MAX)

• PENALTY FOR CRIMINAL MISCHIEF
1ST PRIVATE? (FELONY)

• WANTON ENDANGERMENT 2ND

DEGREE ? (MISDEMEANOR)
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CRIMINAL HISTORIES ARE NOT ALWAYS CLEAR

• PENNSYLVANIA

• VIOLATION CONTROLLED
SUBSTANCES, DRUGS, 
DEVICES AND COSMETIC
ACT
(WHICH FELONY AND
WHICH MISDEMEANOR?)

• PENALTIES RANGE FROM

1 YEAR TO 15 YEARS

VS.
VIRGINIA FINE TO LIFE
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OTHER FACTORS

1. PROPOSAL WILL REQUIRE MORE LEGAL AND LEGISLATIVE RESEARCH BY ATTORNEYS FOR THE
COMMONWEALTH AND PROBATION & PAROLE

2. HISTORICAL DATA WILL NO LONGER BE VALID FOR ANALYSIS REQUIRED BY § 17.1-803.                                       
DATA COLLECTION WOULD BE NECESSARY TO CAPTURE INFORMATION USING ANY NEW
MEASURE OF PRIOR RECORD SELECTED BY THE COMMISSION.

3. PROPOSAL MAY INCREASE DISPARITY BECAUSE RECOMMENDATIONS WILL DEPEND ON WHEN
AND WHERE THE PRIOR CRIMINAL BEHAVIOR OCCURRED.
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OTHER FACTORS

4. EXTENSIVE STATEWIDE TRAINING OF GUIDELINES USERS WOULD BE REQUIRED.  NEW WORKSHEETS
WOULD NEED TO BE DEVELOPED TO ALLOW THE SCORING OF PENALTY STRUCTURES OF OTHER
STATES.  DATABASES THAT CAPTURE PRIOR RECORD WITHIN VCSC AND FOR OTHER AGENCIES
WOULD NEED TO BE MODIFIED.

5. VCSC WOULD NEED TO ADD A STAFF ATTORNEY POSITION.

6. PROPOSED CHANGE IS NOT BASED ON DATA ANALYSIS.  ADOPTING THE PROPOSAL WOULD BE
THE FIRST PRESCRIPTIVE POLICY DECISION MADE BY THE COMMISSION. DATA THAT REFLECT
JUDICIAL SENTENCING PATTERNS WOULD NOT BE USED TO MAKE THIS POLICY SHIFT. THIS ACTION
WOULD OPEN THE DOOR TO MORE PRESCRIPTIVE CHANGES IN THE FUTURE.
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OTHER STATES
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MARYLAND

THE MARYLAND STATE COMMISSION ON CRIMINAL SENTENCING POLICY SPECIFIES
THAT “THE SENTENCING GUIDELINES AND SENTENCING GUIDELINES OFFENSE TABLE IN
EFFECT AT THE TIME OF THE INSTANT [CURRENT] SENTENCING SHALL BE USED TO
DETERMINE THE CORRECT SERIOUSNESS CATEGORY FOR EACH ADJUDICATION INCLUDED
IN THE CALCULATION OF THE PRIOR ADULT CRIMINAL RECORD”
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NORTH CAROLINA

ACCORDING TO THE NORTH CAROLINA SENTENCING AND POLICY ADVISORY COUNCIL, 
THE DIRECTIVE FOR SCORING PRIOR RECORD ON THE STATE’S SENTENCING GUIDELINES IS
PROVIDED IN STATUTE. 

SPECIFICALLY, G.S. 15A-1340.14 GOVERNS PRIOR CONVICTIONS. SUBSECTION (C) 
REQUIRES THE COURT, WHEN DETERMINING THE PENALTY LEVEL OF A PRIOR OFFENSE, TO USE
THE CLASSIFICATION OF THE PRIOR OFFENSE ASSIGNED AT THE TIME THE OFFENDER
COMMITTED THE CRIME THAT IS NOW BEFORE THE COURT.
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MINNESOTA

PREPARERS ARE INSTRUCTED TO FIND THE SEVERITY LEVEL THAT IS CURRENTLY ASSIGNED
TO THE PRIOR FELONY OFFENSE

CERTAIN EXCEPTIONS TO THIS CLASSIFICATION RULE EXIST. FOR EXAMPLE, IN
MINNESOTA, THE MONETARY THRESHOLD FOR THEFT OFFENSES WAS MODIFIED BY THE
STATE’S LEGISLATURE IN 2007 AND GUIDELINE USERS ARE INSTRUCTED TO APPLY THE
SEVERITY LEVEL ASSIGNED TO THE THEFT AT THE TIME THE DEFENDANT WAS SENTENCED
FOR THAT PRIOR CRIME.

When establishing and modifying the Guidelines, the  (Minnesota) Commission’s primary consideration is 
public safety. Other considerations are current sentencing and release practices, correctional 
resources—including, but not limited to, the capacities of local and state correctional facilities—and the 
long-term negative impact of crime on the community.  (MSGC Report to the Legislature, Page 1)
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APPENDIX D: 
SENTENCING COMMISSIONS ACROSS THE NATION
ROBINIA INSTITUTE OF CRIMINAL LAW AND CRIMINAL JUSTICE
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DUE PROCESS / EX POST FACTO
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DUE PROCESS / EX POST FACTO ISSUES

VIRGINIA COURTS HAVE NOT YET ADDRESSED THE EX POST FACTO CLAUSE IN THE CONTEXT OF VIRGINIA’S
SENTENCING GUIDELINES. VIRGINIA COURTS HAVE CONSIDERED THE APPLICATION OF THE EX POST FACTO
CLAUSE IN THE ANALOGOUS CONTEXT OF THE USE OF PRIOR CONVICTIONS FOR PURPOSES OF APPLYING
ENHANCED PENALTY PROVISIONS UNDER RECIDIVIST STATUTES. VIRGINIA COURTS HAVE CONSISTENTLY HELD THAT
RECIDIVIST STATUTES DO NOT VIOLATE THE EX POST FACTO CLAUSE.

THE EXISTING POLICY FOR SCORING PRIOR RECORD OFFENSES ON VIRGINIA’S SENTENCING GUIDELINES
(WEIGHTING EACH OFFENSE BASED ON THE CURRENT STATUTORY MAXIMUM PENALTY SET BY THE GENERAL
ASSEMBLY) DOES NOT RAISE DUE PROCESS OR EX POST FACTO ISSUES FOR THE COMMONWEALTH. IT CAN
REASONABLY BE CONCLUDED THAT NO DUE PROCESS ISSUE ARISES FROM THE COMMISSION’S EXISTING POLICY.
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BY WAY OF BACKGROUND, BECAUSE THE GUIDELINES ARE VOLUNTARY, MOST DECISIONS ARE SHIELDED FROM
APPELLATE REVIEW. PER LUTTRELL V. COM., 592 S.E.2D 752, 754 (2004) (DISCUSSING BELCHER V. COM.), 
APPELLATE REVIEW IS LIMITED TO DETERMINING WHETHER THE SENTENCE GIVEN IS WITHIN THE RANGE ESTABLISHED
BY THE LEGISLATURE. SEE ALSO, HUNT V. COMMONWEALTH, 488 S.E.2D 672, 677 (1997). ADDITIONALLY, IT IS
WELL ESTABLISHED THAT THE MOST UP-TO-DATE VERSION OF THE SENTENCING GUIDELINES CAN BE APPLIED AT THE
TIME OF SENTENCING WITHOUT VIOLATING THE EX POST FACTO CLAUSE (EVEN IF “THE GUIDELINES… WERE NOT
ENACTED BY THE LEGISLATURE AND WERE REVISED BY SENTENCING COMMISSION WITHOUT LEGISLATIVE
APPROVAL.”). LUTTRELL.

REGARDING THE QUESTION OF DUE PROCESS VIOLATIONS, THE COURT IN LUTTRELL STATED THAT IT DISAGREED
WITH LUTTRELL'S CONTENTION THAT THE TRIAL JUDGE VIOLATED HIS RIGHT TO DUE PROCESS BY APPLYING THE
GUIDELINES IN EFFECT AT THE TIME OF SENTENCING. THE COURT NOTED THAT IT WAS BOUND BY THE DECISION IN
BELCHER (WHICH DOES NOT DIRECTLY ADDRESS THE ISSUE OF DUE PROCESS) THAT THE COURT'S REVIEW OF THE
APPLICATION OF GUIDELINES IS "LIMITED TO ASCERTAINING WHETHER THE SENTENCE FALLS WITHIN THE RANGE SET
BY THE LEGISLATURE.” BELCHER V. COMMONWEALTH, 435 S.E.2D 160, 161 (1993) (INTERNAL QUOTATIONS
REMOVED). THE COURT THEN WENT ON TO DISTINGUISH A CASE FROM FLORIDA IN WHICH THE GUIDELINES WERE
APPROVED BY THE LEGISLATURE AND REQUIRED JUDGES TO JUSTIFY DEPARTURE FROM THE GUIDELINES WITH
“CLEAR AND CONVINCING REASONS.”

--

Caroline Kessler
J.D. Candidate, Class of 2019
University of Virginia School of Law
Executive Editor, Virginia Law Review

DUE PROCESS / EX POST FACTO ISSUES
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COURT DECISIONS
HUDSON V. COMMONWEALTH, 10 VA. APP. 158, 161, 390 S.E.2D 509, 511 (1990) – IN REGARDS TO THE VIRGINIA SENTENCING GUIDELINES PILOT
PROGRAM, THE COURT OF APPEALS RULED THAT THE GUIDELINES ARE NOT BINDING ON THE TRIAL JUDGE; RATHER, THE GUIDELINES ARE MERELY A
"TOOL" TO ASSIST THE JUDGE IN FIXING AN APPROPRIATE PUNISHMENT.  THE GUIDELINES ARE ANOTHER FACTOR THAT CAN BE CONSIDERED AND THE
JUDGE CAN USE AS HE OR SHE SEES FIT. ULTIMATELY, THE COURT CONCLUDED “IF THE SENTENCE IS WITHIN THE RANGE SET BY THE LEGISLATURE, AN
APPELLATE COURT WILL NOT INTERFERE WITH THE JUDGMENT.” 

BELCHER V. COMMONWEALTH, 17 VA. APP. 44, 45, 435 S.E.2D 160, 161 (1993) – THE COURT RULED THAT THE TRIAL JUDGE DID NOT ERR BY
USING GUIDELINES IN EFFECT AT THE TIME OF SENTENCING, RATHER THAN IN EFFECT AT THE TIME THE CRIME WAS COMMITTED, EVEN THOUGH THE NEW
GUIDELINES RECOMMENDED A HARSHER RANGE OF PUNISHMENT. THE COURT AFFIRMED BELCHER’S CONVICTION, NOTING THAT APPLICATION OF THE
GUIDELINES IS VOLUNTARY AND THE TRIAL JUDGE HAD SET THE SENTENCE WITHIN THE RANGE ESTABLISHED BY THE LEGISLATURE. SEE ALSO HUNT V. 
COMMONWEALTH, 25 VA. APP. 395, 404-05, 488 S.E.2D 672, 677 (1997).

JETT V. COMMONWEALTH, 34 VA. APP. 252, 257, 540 S.E.2D 511, 513 (2001) – IN THIS CASE, THE COURT CONCLUDED THAT “THE LEGISLATURE
ACTED WITHIN ITS AUTHORITY WHEN IT CREATED THE SENTENCING GUIDELINES AND PROVIDED THAT THOSE GUIDELINES WOULD BE DISCRETIONARY AND
NOT MANDATORY. IT CONFIRMED THE DISCRETIONARY ASPECT OF THE GUIDELINES BY LEAVING THEIR IMPLEMENTATION SOLELY WITHIN THE DISCRETION
OF THE TRIAL COURTS AND BY EXCLUDING DECISIONS RELATING TO THE APPLICATION OF THE GUIDELINES FROM APPELLATE REVIEW. THIS STRUCTURAL
DETERMINATION DENIED JETT NO SUBSTANTIVE OR PROCEDURAL RIGHT THAT HE WAS ENTITLED UNDER THE LAW TO ENJOY.”

LUTTRELL V. COMMONWEALTH, 592 S.E.2D 752, 754 (2004) – THE COURT DISAGREED WITH THE CONTENTION THAT THE TRIAL JUDGE VIOLATED THE
DEFENDANT’S RIGHT TO DUE PROCESS BY APPLYING THE GUIDELINES IN EFFECT AT THE TIME OF SENTENCING. THE COURT STATED THAT “THE VIRGINIA
DISCRETIONARY SENTENCING GUIDELINES PROVIDE ONLY FLEXIBLE GUIDEPOSTS FOR THE TRIAL JUDGE TO CONSIDER IN DETERMINING THE APPROPRIATE
SENTENCE WITHIN THE RANGE OF PUNISHMENT DEFINED BY THE LEGISLATURE.” IN ACCORDANCE WITH THE GENERAL PRINCIPLES CONCERNING REVIEW
OF SENTENCES IN VIRGINIA, THE COURT DETERMINED THAT ITS “REVIEW OF THE SENTENCING DETERMINATION ... IS LIMITED TO ASCERTAINING WHETHER
THE SENTENCE FALLS WITHIN THE RANGE SET BY THE LEGISLATURE.” IN ADDITION, THE COURT FOUND THAT THE TRIAL JUDGE'S CONSIDERATION OF THE
RISK ASSESSMENT INSTRUMENT AS A FACTOR IN APPLYING THE GUIDELINES PROVIDED NO BASIS FOR REVIEW OF
LUTTRELL'S SENTENCE ON APPEAL.
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APPENDIX C:
OTHER EXAMPLES
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• OFFENSE: POSSESSION OF SCHEDULE I/II 

• CURRENT POLICY: 10 YEAR MAXIMUM

• PROPOSED: 180 DAYS

35
Memo:  33



• OFFENSE: ATTEMPTED ROBBERY

• CURRENT POLICY: 10 YEAR MAXIMUM

• PROPOSED: SCORED THE SAME AS COMPLETED ACT CLASS D OR CLASS G
• D: 51 TO 64 MONTHS

• G: 10 TO 13 MONTHS

* The penalty structure in place in 1991 would have to be researched

36
Memo:  34 



• OFFENSE: BREAK AND ENTER
MOTOR VEHICLE

• CURRENT POLICY: 1 YEAR

• PROPOSED: FELONY 24 MONTHS
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• OFFENSE: BREAK AND ENTER

• CURRENT POLICY: 20 YEAR
CATEGORY II
ENHANCEMENT

• PROPOSED: CLASS D FELONY
80 MONTHS
CLASS G FELONY
31 MONTHS

CATEGORY II
ENHANCEMENT
NEVER CATEGORY I
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Note:  The penalty structure for burglary may have been different in 1993



• OFFENSE: DRIVING WHILE ABILITY IMPAIRED

• CURRENT POLICY: 1 YEAR

• PROPOSED: VIOLATION OF VTL § 1192(A) NOT CONSIDERED A MISDEMEANOR OR FELONY
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• OFFENSE: KIDNAPPING § 18.2-47 CLASS 5 OR CLASS 6 FELONY

• CURRENT POLICY: ERR ON BEHALF OF DEFENDANT - SCORE AT LOWEST LEVEL

• PROPOSED: SAME RULE
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• OFFENSES: FELONY MURDER

• CURRENT POLICY: 40 YEAR MAXIMUM

CATEGORY I 
ENHANCEMENT

• PROPOSED: 20 YEAR MAXIMUM
CATEGORY II  
ENHANCEMENT

Illustrates trade off –
As proposed preparers would score unknown 
felony larceny at 20 year maximum and would 
score the violent offense of felony murder  at 
the penalty in place at the time of the offense 
– 20 years. 
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CASE EXAMPLE
CURRENT POLICY VS. PROPOSED POLICY
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Current Offenses: Two Counts of Aggravated Sexual Battery, Victim Under Age 13
§ 18.2-67.3 

Prior Record: Possession of child porn, subsequent offense -
Reduced to first offense, § 18.2-374.1:1 (Class 1 Misdemeanor), (2000) 

Guidelines Recommendation :
Current Policy: Midpoint: 7 YEARS, 11 MONTHS 

Range: 3 YEARS, 3 MONTHS TO 10 YEARS, 2 MONTHS 
Risk Assessment: N/A 

Proposed Policy: Midpoint: 4 YEARS, 8 MONTHS 
Range: 2 YEARS, 1 MONTH TO 6 YEARS, 6 MONTHS 
Risk Assessment: N/A 

CASE EXAMPLE: CURRENT POLICY VS. PROPOSED POLICY
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CURRENT



CURRENT
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46

PROPOSED



PROPOSED
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WILL THERE BE CHANGES TO THE 
GUIDELINES RECOMMENDATIONS?
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2018 General Assembly (HB 484 and SB 994)
§ 19.2-305.1. Restitution for property damage or loss; community service. —
Modifications to the code may result in more offenders scored as legally restrained until 
restitution is paid  

The legislative change may have an impact 
on the guidelines and result in increases in 
the number of departures 

Under the current rules there is the potential 
that for four prior larceny convictions 
(involving less than $500):

- Points for Prior Convictions could 
decrease by a net of 3 points

- No points would be assigned for Prior 
Felony Larcenies

- One point would be added for Prior 
Misdemeanors

For a reduction of 6 points
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There may be occasions 
when the legislative 
change results in a 
higher recommendation

3 or 0

0 or 4
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Larceny (Non-Embezzlement)
Probation 32.6%
Jail 44%

Larceny Fraud Study, 
2015 VCSC Annual Report



Under the current rules there is the 
potential that for four prior larceny 
convictions (involving less than $500):

The legislative change may lower the 
midpoint recommendation on Section C 
by a maximum of 8 months  (midpoint)

Example:

CURRENT *
Midpoint: 7M
Range: 0Y 7M – 1Y 0M

* Points for Legal Restraint May Now Apply

PROPOSED
Midpoint: 1Y 3M
Range: 0Y 9M – 1Y 11M

4 or 0

4 or 0
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Larceny (Non-Embezzlement)
Prison 23%

Larceny Fraud Study, 
2015 VCSC Annual Report



SUMMARY
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After examining the existing and proposed approaches for scoring prior record on the guidelines, 
the Commission will have several options from which to choose.  The Commission could elect to:

1. Retain the existing, research-oriented, policy for scoring prior record on the 
sentencing guidelines and allow the guidelines system to self-correct as 
designed;

2. Make a normative (prescriptive) policy decision to adopt the proposed 
alternative approach to scoring prior record (this option must be presented 
as a recommendation in the 2018 Annual Report to the legislature); 

3. Direct staff to collect data, study the potential impact of the proposed 
change, and report  findings in 2019; 

4. Define some other measure or proxy to weight prior record convictions (this 
option will require a new research study that would be designed and 
conducted for this purpose); or

5. Postpone the decision regarding prior record scoring to allow additional 
policy makers and stakeholders to provide input on the current and 
proposed policies.
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